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Abstract

This chapter engages with the issue of labour regulation in Sub-
Saharan Africa, describing variation in regulatory regimes and dis-
cussing how well they align with the realities and needs of different
countries’ labour markets. We review evidence on the historical ori-
gins of regulation and how it has persisted over time, and map the
contemporary prevalence of different forms of regulation. The con-
nection between this regulation and countries’ employment contexts
is then discussed, focusing on the issues of compliance and the effects
of labour regulation. This discussion is informed by the use of three
case studies with contrasting legal histories and employment contexts:
Ghana, South Africa and Senegal. Despite the vast majority of em-
ployment being informal in most SSA countries, we find that much
regulation still revolves around the formally employed. We argue that
regulation needs to be more tailored around the particular character-
istics of each country’s labour market1.

Keywords: labour regulation, labour policy, Sub-Saharan Africa,
informal employment
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1 Introduction

In most of Sub-Saharan Africa (SSA) the great majority of employment is in-
formal. The traditional dominance of subsistence agriculture exists alongside
an increasing prevalence of urban informal work (Fox, Senbet, and Simbane-
gavi 2016; Bhorat, Kanbur, and Stanwix 2019). Formal sector employment is
typically very small as a share of employment, and within the formal sector
the state can be a bigger employer than the private sector.

High unemployment rates exist in some Southern African countries (often
those with mineral-based economies), but for most of SSA unemployment
is low and only observed among urban graduates (Fox, Senbet, and Sim-
banegavi 2016; Baah-Boateng 2017). Underemployment is a pervasive issue,
however; a lot of informal work is characterised by low productivity, low
and variable earnings and hours, and high work insecurity (Fox, Senbet, and
Simbanegavi 2016). On the other hand, recent research has stressed the
heterogeneity of informal employment, with some ‘upper-tier’ work charac-
terised by high earnings, barriers to entry and capital requirements (Fields
1990; Fields et al. 2023).

The role that labour regulation has to play in such a context is complex.
Regulations are meant to prevent exploitative employment relationships, to
provide an infrastructure for bargaining and a greater voice for workers, to
improve stability of employment, and also sometimes to enhance productiv-
ity. But in countries with very high shares of informal employment and low
rates of compliance, regulation tends to directly benefit only a minority of
workers.

Despite this, labour regulation in SSA countries tends to focus on the ‘stan-
dard’ employment relationships found in formal sectors. There is little legisla-
tion specifically oriented around the informal sector, and the regulation that
does exist (like health and safety regulations) often constricts informal activ-
ity and is not sensitive to the particular needs of countries’ labour markets
(Fox, Senbet, and Simbanegavi 2016). This gap may have roots in the fact
that contemporary legal systems and regulations were generally designed for
very different contexts and then transferred to African countries by colonising
countries (Teklè 2010; Botero et al. 2004). In addition, the recent casuali-
sation of work and changes in the organisation of work (brought about by
increasing globalisation and technological change) appear to have increased
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the misalignment between labour market realities and conventional labour
regulation (Aleksynska and Eberlein 2016; Huber and Bogliaccini 2010).

In this chapter we provide some insight into the range of regulatory regimes
that exist in SSA countries. We briefly describe countries’ labour markets
and then map the prevalence of different kinds of regulation. Thereafter we
reflect on the connection between the two, engaging with the debates and
questions for African countries going forward.

We will also be making specific reference to three case studies throughout the
chapter to complement the broader picture provided by maps of SSA. The
three case studies are Ghana, South Africa and Senegal. These countries were
chosen to provide as broad a range of different regions, employment contexts,
legal histories and regulatory regimes as possible, within data constraints2.

This chapter will be structured as follows: Section 2 will provide a brief
account of the labour context in SSA, Section 3 will then assess the range
of regulatory regimes that exist across the region, as well as the motives
for regulation and their development over time, and finally Section 4 will
discuss the connection between the regulation and the employment contexts
presented.

2These three countries have non-missing data for all of the variables described in this
chapter.
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2 Employment in Sub-Saharan Africa

In this section we look at fundamental labour market statistics across SSA
countries. All of the data for this section comes from the ILOSTAT database,
and comes from the period 2005-2022.

2.1 Labour force participation and employment

Figure 1 shows the labour force participation rate in African countries3.

Participation rates vary quite widely across the continent, from 27% to 86%.
Our three case studies differ markedly in terms of labour force participation.
Senegal is in quartile one with 51%, South Africa is in quartile two with 57%,
while Ghana is in the top quartile with 71% of the working age population
in the labour force.

We now turn our attention to women’s labour force participation, and to the
extent to which differences in women’s participation explain the differences
in total labour force participation we have observed.

Figure 2 shows that women’s labour force participation rates have a wide
distribution. They are similar to men’s at the top of the distribution but
substantially below men’s in the lower parts.

The close matching between those countries in the lowest and highest quartile
in this and the previous map shows the significance of women’s labour force
participation for overall participation rates. Differences in women’s partic-
ipation rates may be partly responsible for the marked difference observed
between our West African case studies (Senegal and Ghana).

In Figure 3 we examine the extent to which labour force participation trans-
lates into the share of the population that is employed4.

Employment-to-population ratios vary widely from 24% to 85%. Almost all
of the countries that were in the top quartile for labour force participation are

3The labour force participation rate refers to the share of the working-age population
that is in the labour force, i.e. employed or unemployed (but wanting to work and searching
for work). The figures in this section divide countries into four quartiles based on the
distribution of the outcome under study.

4Anyone who had done any paid employment or self-employment in a brief reference
period qualifies as employed.
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Figure 1: Labour force participation in Africa

Source: Authors’ calculations based on ILOSTAT data for adults aged 15-64 from 2005-
2022.
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Figure 2: Women’s labour force participation in Africa

Source: Authors’ calculations based on ILOSTAT data for adults aged 15-64 from 2005-
2022.
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Figure 3: Employment-to-population ratios in Africa

Source: Authors’ calculations based on ILOSTAT data for adults aged 15-64 from 2009-
2022.
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also in the top quartile for employment-to-population ratios. This demon-
strates the availability of work for the many who seek it in these countries,
even if this is mainly informal work.

The extent of unemployment in South Africa is evident here as the country
moves from quartile two (for labour force participation) to quartile one (for
employment-to-population ratio), while Senegal moves the other way (with
a higher employment-to-population ratio than South Africa despite a lower
labour force participation rate).

2.2 Informal employment and the nature of work

The previous subsection revealed how high employment-to-population ratios
are in many countries. We now discuss the nature of that employment:
Figure 4 shows the proportion of the employed that are informally employed
across African countries.

The definition of informal employment used covers any own-account workers
in informal enterprises, informal employees in formal or informal enterprises,
subsistence producers and contributing family workers (ILO, 2023)5. In this
chapter we will speak about both informal work (or employment) and the
informal sector, depending on the concept that is essential, but our central
interest is in informal employment (within both the formal and informal
sectors).

The generally high rates of informality on the map are revealed by the range
of values for each of the quartiles; the share of informal employment is above
93.7% in a quarter of countries (of those with data available), and only a
quarter of countries have informal shares of employment below 80%6.

There is no clear relationship between countries’ employment-to-population
ratios and their shares of employment that is informal. There does seem
to be some clear regional variation in informality, however: the majority
of countries in the lowest quartile are in Southern Africa, with countries in

5Fields (2023) summarises the ILO definition of informal employment as such: all remu-
nerative work (i.e. both self-employment and wage employment) that is not registered, reg-
ulated or protected by existing legal or regulatory frameworks, as well as non-remunerative
work undertaken in an income-producing enterprise.

6This is consistent with other accounts (Fox, Senbet, and Simbanegavi 2016).
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Figure 4: Informality of employment in Africa

Source: Authors’ calculations based on ILOSTAT data for adults aged 15-64 from 2009-
2022.
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Central and Western Africa mostly in the upper quartiles and countries in
East Africa mostly in quartile two.

South Africa is in the lowest quartile, as would be expected given the coun-
try’s well documented outlier status on the continent as an economy with
high formal employment and unemployment, and relatively low informal em-
ployment (Fox, Senbet, and Simbanegavi 2016). Ghana is also in the lowest
quartile, despite the fame of its large (and growing) informal sector and its
small formal sector (Baah-Boateng 2017). This reflects the extent of in-
formality in Africa in general; the lowest quartile includes countries with as
much as 80% informal employment. It also shows that Ghana’s ‘small’ formal
sector is actually large relative to most other countries. Senegal, meanwhile,
is in quartile three, reflecting the dominance of informal work in the country,
for women in particular (Pratt 2021), and the prevalence of subsistence agri-
culture (Van Hoyweghen, Van den Broeck, and Maertens 2020; ILO 2018).

Many have pointed out that high observed employment rates, driven by ubiq-
uitous informal employment, are not necessarily a sign of thriving economies
as they mask a great degree of underemployment (Fox, Senbet, and Simbane-
gavi 2016). Anyone who works for an hour or more, for money or payment
in kind, qualifies as employed, and much informal employment is charac-
terised by precariousness, low productivity and earnings and volatile work-
ing hours (especially in seasonal agriculture) (Fox, Senbet, and Simbanegavi
2016; Osei-Boateng and Ampratwum 2011).

But there is also a lot of heterogeneity within this informally employed cate-
gory. Fields (1990) differentiates between ‘lower-tier’ and ‘upper-tier’ infor-
mal work. The former is characterised as a free entry, highly competitive
sector where earnings are very low, but the latter is characterised as a sector
which requires substantial capital and provides high earnings and flexibility,
making it desirable even in comparison to the formal sector7.

The nature of work in the formal sector is also heterogeneous in significant
ways. Within the minority of jobs that are formal, there is traditionally
a large share of public jobs (Deme 1997)8. In addition, primary sectors like
agriculture and mining have remained dominant employers in most countries,

7See Fields et al. (2023) for a series of empirical studies, including some in SSA, applying
this kind of taxonomy.

8See Baah-Boateng (2017) for Ghana.
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joined by a growth in services (including finance) but little growth (or even
a decline) in manufacturing (Fox, Senbet, and Simbanegavi 2016; Bhorat,
Kanbur, and Stanwix 2017; Baah-Boateng 2017)9.

9There is evidence in some countries that a substantial share of the increase in the ‘fi-
nancial services’ sector is actually due to externalised workers being (misleadingly) classed
in this category. See Theron (2008) for the South African case.
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3 Regulation in Sub-Saharan Africa

3.1 Motivations for regulation

Within the labour milieu described above, where the great majority of em-
ployment is informal, it is important to think about why governments seek
to regulate employment (or why it is good to do so).

The characteristics of (lower-tier) informal work make it especially desirable
to regulate employment of both a) informal employees, who in the absence of
regulation can be employed in exploitative conditions (low wages, no stability
of employment or benefits), and b) own-account workers who work with very
low productivity and earnings.

These contrasting targets reveal the contrasting broad motivations for reg-
ulation: a) to prevent exploitative employment relationships, ensuring fair
remuneration and working conditions, and b) to act as positive, productivity-
enhancing enablers10.

Regulatory attitudes towards the informal sector can also be more hostile,
aiming to clamp down on unregulated activity - and punish failures to reg-
ister businesses and pay taxes. Other regulations relate more to health and
safety, motivated either by wanting to improve people’s working conditions
or, often, by beliefs that informal operators contribute to less clean social
environments11.

There is a tension, however, in that those who are often the foremost targets
of regulation - the informally employed - are also the least likely to be affected
by it. The issues of compliance and the effects of regulation will be discussed
in more depth in Section 4.

10An example of reasoning for the latter is that regulation can increase efficiency (as
well as equality) by balancing out the inequality inherent to employment relationships,
and by counteracting contractual incompleteness (Deakin, Fenwick, and Sarkar 2014). See
Dufour, Lanoie, and Patry (1998) for an empirical finding of some regulation having a
productivity-enhancing effect (along with negative effects).

11For Ghana see Bob-Milliar and Obeng-Odoom (2011) and Osei-Boateng and Am-
pratwum (2011).
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3.2 Recent trends in work and regulation

The picture of employment in SSA sketched in Section 2 is not static; the
nature of work has also been changing rapidly in recent years.

Across the world, the increase in globalisation and trade liberalisation has
contributed to the emergence of new casualised forms of work (as firms seek
to increase competitiveness by reducing labour costs) (Ferguson and Li 2018;
Teklè 2010). Employers’ use of labour brokers, apprenticeships, zero-hour
contracts and outsourcing has led to an increasing amount of work that is
in a grey area between formal and informal (Hewison and Kalleberg 2013;
Hewison 2016). The issue of work at the margins of labour law is not a new
phenomenon, even in the developed world, but the important point is that
its prevalence is increasing through these changes (Deakin 2006, as cited in
Teklè 2010; Vosko 2006). Rapid technological progress and the transition
to renewable energy are other processes that are leading to labour market
restructuring.

In the developing world and SSA jobs at the margin (or completely outside)
of labour law have always dominated the labour market, but here too these
changes have contributed to an increase in casualisation among some kinds
of formal jobs (Teklè 2010). This is very visible in South Africa, where the
increase in outsourcing and labour brokers has been rapid (Theron 2010;
Cassim and Casale 2022). These developments have sparked legal battles
between workers’ organisations and firms over whether the latter has the legal
responsibility for workers employed through labour brokers. These changes in
the nature of work have also made labour organising and collective bargaining
more difficult across SSA (Teklè 2010).

Having discussed motivations for regulation and recent trends in work that
have challenged the reach of regulation, we now look at the historical devel-
opment of the contemporary regulatory environment (internationally and in
SSA).

3.3 Twentieth century development of modern regula-
tory environments

Internationally, the origins of regulation generally coincided with industrial-
isation as the political mobilisation of trade unions pushed governments to
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introduce regulations.

But the first steps in the formation of modern regulatory regimes came after
World War I. The establishment of the ILO in 1919 reflected the increasing
support among Western countries for international labour standards (Berg
and Kucera 2008)12. In the United States, the 1930s New Deal created the
foundations of modern labour regulation, with the 1935 National Labour
Relations Act protecting workers’ full freedom of association. Before that
point labour had been governed by general laws but labour law had not
existed as a separate, self-contained domain (Epstein 1983).

The establishment of modern institutional frameworks for labour regulation
then continued in the three decades following World War II (Teklè 2010).
There was increased international recognition of the idea that workers should
be protected from unfair or arbitrary dismissals, as seen in the passing in 1963
of a first international labour instrument dealing directly with employment
protection (ILO 2015)13.

This large-scale establishment of regulatory regimes was then challenged by
the growing orthodoxy that regulations impeded labour market function-
ing (Berg and Kucera 2008). This was espoused by significant international
actors like the OECD and IMF, and was inspired largely by the superior em-
ployment and growth performance of the US relative to European countries
(particularly in the 1980s) (Betcherman 2015).

This orthodoxy declined in the 1990s, however, and debates about the effects
of labour regulations returned to the mainstream (Piore and Schrank 2008;
Freeman 2010), as is clear in the shift in the literature on minimum wages
(Manning 2021). The case for the positive effects of regulation was also
strengthened by stubborn high unemployment in less regulated countries
like the US after the 2008 recession (Betcherman 2015).

In SSA the colonial-era development of regulation generally happened through
the interaction of colonial rule and industrial developments, which filtered
into colonies from Western countries. An example of these factors interact-

12This was driven partly by concerns over exploitative labour practices, but also by fears
around ‘unfair’ competition from countries that did not have regulations in place (Berg
and Kucera 2008). This reflects the original conception of international labour standards
as a solution to a coordination problem.

13The ILO Termination of Employment Recommendation (No. 119) of 1963.
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ing is that most big changes in the labour regulation of South Africa (and its
predecessor states) happened as a result of pressure from the mining industry
following the discovery of diamonds and then gold (Meredith 2007).

From the beginning there were ideological battles over how workers should
be treated. Some regulation specifically protected workers, but the pass-
ing of regulation was also sometimes a means of enabling exploitation of
workers (as clearly seen in the legislation around slavery, or the ‘Masters
and servants’ legislation passed throughout the British common law world)
(Fenwick, Kalula, and Landau 2010). Black workers were generally either
excluded from regulation (de jure or de facto) or subject to exploitative,
racially specific provisions 14. After World War II global pressure in favour
of decolonisation grew. This led to the repealing or amendment of some
discriminatory labour law, and to provisions for the establishment of trade
unions (Fenwick, Kalula, and Landau 2010).

3.4 Post-independence regulation and the persistence
of colonial legal systems

Most SSA countries achieved independence from European powers in the
second half of the 20th century. The legal and regulatory frameworks estab-
lished thereafter were shaped by a combination of factors: path dependency,
the influence of former colonisers and the international community, and the
role of nationalist parties and workers’ organisations in the achievement of
independence.

The persistent influence of colonial powers post-independence can be seen
in the constitutional formation process. Almost all Francophone countries
modelled their constitutions on the French constitution on achieving inde-
pendence (Teklè 2003)15. In most British colonies constitutions were passed

14See Meredith (2007) for South Africa. This was the case for many but not all coun-
tries; Fenwick, Kalula, and Landau (2010) identify Botswana, Zambia and Malawi, among
Southern African countries, as those that did not have racial discrimination institution-
alised in their labour laws (but used other policies to compel people to seek wage employ-
ment).

15The 1958 French constitution allowed for colonies’ independence and established a
Community of Republics presided over by France (Teklè 2003). Their territories conducted
referendums and were allowed to reject the constitution and achieve full independence but
were made aware that such a move would have consequences (including being outside of
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just before the granting of independence. This process was led predominantly
by colonial powers, in consultation with African nationalist parties, and did
not include popular engagement or the participation of the local legislature
(Teklè 2003)16.

In several countries labour movements played a key role in the struggle for
independence, which led to trade union-friendly policies and an emphasis
on labour standards in newly independent states17. However, the legislation
that was passed was often a continuation of colonial regulation, but with
protections and provisions now extended to all citizens and not restricted to
certain groups (e.g. the colonial elite or white people) (Teklè 2010)18. This
inherited legislation retained some of the tight controls on industrial action
from colonial states, and early post-colonial governments often retained a
highly interventionist approach to industrial relations (Fenwick, Kalula, and
Landau 2010).

In addition, countries of the global North remained the major reference for
new labour legislation, as evidenced by the influence of international or-
ganisations19. ILO member states have their regulation shaped by the ILO
Conventions and Recommendations, while the IMF’s structural adjustment
programmes have also shaped the kinds of legislation that states pass (often
in favour of business-friendly social democracies and away from more ‘dis-
ruptive’ economic policies like redistribution) (Teklè 2010; Fenwick, Kalula,
and Landau 2010).

Comprehensive Labour Acts or Codes governing labour relations and ba-
sic conditions of employment have been passed post-independence in most
countries (including in our three case studies around the turn of the 21st

the Community). Only Guinea voted against the referendum, and of those that voted in
favour a few opted for the status quo while the majority formed constitutions based on
the French one.

16Many states have since passed new constitutions and reformed their regulation.
17In Southern Africa this was especially true in Namibia, Tanzania, Zambia (Fenwick,

Kalula, and Landau 2010) and South Africa (Theron 2008).
18Teklè (2010) also makes the point that the colonial-era labour laws that mostly sus-

tained into the independent era were often initially designed with subordination of the
colonised peopled in mind (to make labour accessible), not for other reasons like efficient
operation of the labour market or justice.

19Fenwick, Kalula, and Landau (2010) note that all Southern African Development
Community countries have labour law systems borrowed from the North.
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century)20. The influence on regulations of regional African organisations,
like the African Union, the Southern African Development Community, or
the Economic Community of West African States, should also be considered
(Fenwick, Kalula, and Landau 2010).

On a deeper level, the legal systems within which contemporary regulations
exist have also been inherited from colonial regimes. Common law systems
were propagated by Britain. They regulate the labour market primarily
through the regulation of contracts, and so place a lot of emphasis on col-
lective bargaining and private litigation. In contrast, civil law systems entail
more direct supervision of labour markets by the government (Botero et al.
2004; Heckman et al. 2000). They utilise specific codes determining, for
example, permissible conditions for termination or types and durations of
employment contracts21. This system was spread by continental European
countries like France and Portugal. In some countries, a combination of
coloniser or settler groups (often at different time points) led to the creation
of a hybrid system. This is the case with South African Roman Dutch law
which is based on a civil law foundation (brought to the country by the
Dutch) with lots of elements of common law (subsequently added by the
British).

Figure 5 shows whether each country has a civil law, common law or hybrid
legal system (combining aspects of civil and common law). It must also be
noted that the majority of countries also have some degree of customary law,
and that several countries also have some religious law (especially Islamic or
Sharia law). Our three case studies cover the range of main legal systems
that exist in SSA: civil law in Senegal, common law in Ghana, and a hybrid
system in South Africa (Roman-Dutch law).

The persistence of the legacy of former colonisers is clear in how directly
the mapping of contemporary legal systems in Figure 5 follows colonisers’
territorial boundaries. Given the differences between the types of law, some

20For examples see the Labour Act of 2003 in Ghana (Osei-Boateng and Ampratwum
2011) and the Labour Relations Act of 1995 and the Basic Conditions of Employment Act
of 1997 in South Africa.

21Some have critiqued economists’ characterisations of the difference between these le-
gal systems as being superficial and inaccurate (Pozen 2006; Benjamin and Theron 2009).
However, even among critics there is a recognition that there are some fundamental dif-
ferences in the functioning of each legal system, or at least a correlation between common
law systems and a less formalised approach to regulation.
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Figure 5: Legal systems in African countries

Based on research by the authors using online sources such as the Dullah Omar Institute
for Constitutional Law, Governance and Human Rights at the University of the Western
Cape.
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have hypothesised that civil law countries are inclined to be more regulated
relative to common law countries (Fox and Oviedo 2008; Heckman et al.
2000) 22.

This position - that a country’s inherited legal system is one of the principal
determinants of its contemporary regulation - is known as the legal origins
hypothesis. A seminal study by Botero et al. (2004) found that a country’s
legal origin (whether civil or common law) was a stronger determinant of its
contemporary employment protection legislation (EPL) than other possible
explanations like contemporary political factors or economic efficiency23. The
legal origins hypothesis has its critics, however, who say that other factors
(e.g. the timing of industrialisation and national political realignments) are
more important determinants of the path regulation takes (Deakin, Lele,
and Siems 2007), or that other legal distinctions - like whether a country is a
constitutional state - are more relevant in the contemporary world (Benjamin
and Theron 2009)24.

Continental Europe and the anglophone world followed different approaches
to the post-World War II establishment of regulatory frameworks (Ogus
2004), possibly influenced by their different legal systems (civil and com-
mon law, respectively). This divergence could be a determinant of differ-
ences among SSA countries, given the big influence of European countries in
shaping regulation over the period.

22See the Heckman et al. (2000) finding that Latin American civil law countries tend to
have stricter laws about the permissible length of contracts (and conditions for termina-
tion), as compared to Caribbean common law countries, where there is no such regulation
of admissible contracts (and it is left to parties involved in collective bargaining). On
the other hand, La Porta, Lopez-de-Silanes, and Shleifer (2008) argue that common law
countries tend to offer investors greater protection than in civil law countries.

23In contrast, Campos and Nugent (2018) failed to find significant effects for legal origins
on contemporary labour flexibility.

24Others have critiqued the methodology of this research: comparing countries on the
basis of regulation scores that are not underpinned by a theory of regulation, without
specifying the mechanisms through which legal origins might affect regulatory outcomes
(Pozen 2006). Critics have also questioned the extent to which observed differences reflect
legal origins and not other factors (such as language and culture) associated with different
colonisers.
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3.5 Contemporary prevalence of different forms of reg-
ulation

3.5.1 Taxonomy of labour regulations

We now turn our attention from the history and motivations for regulation
to describing the prevalence of different kinds of regulation in SSA. In doing
so it is necessary to outline a more specific taxonomy of regulation.

Existing taxonomies in the literature generally delineate areas of regulation
based on the kind of employment relationship governed (e.g. whether indi-
vidual or collective, permanent or temporary) (Botero et al. 2004; Wachter
and Estlund 2012; Cazes and Tonin 2010), or based on the kind of employer
responsibility (e.g. job security or benefits) (see Heckman et al. 2000).

Inspired by these taxonomies and our reading of the literature, we conceive
of labour regulation as consisting of three broad areas: security of employ-
ment (legitimate grounds for termination), conditions of employment (e.g.
working hours, workplace safety) and remuneration of employment (wages
and benefits). Beyond this there are laws relating to equity concerns (equal
pay for equal work; discrimination in hiring practices and workplace treat-
ment; representation of marginalised groups) and laws governing institutions
relevant to bargaining and union formation.

A lot of regulation explicitly governs work with a contract of employment
(e.g. the South African 1998 Skills Development Act No. 97) (Fenwick,
Kalula, and Landau 2010) or specifically precludes informal workers (see
Osei-Boateng and Ampratwum 2011, for Ghana). It is important to think
about the scope of a definition of regulation in a place like SSA where most
work is informal. Own-account workers will often be excluded from explicit
labour legislation but will be affected by health and safety standards (Pérez
2008), and by metropolitan by-laws (Osei-Boateng and Ampratwum 2011).
This point has led some to advocate for a broad conception of labour regu-
lation (Pérez 2008)25.

The issue of regulations is covered by overlapping fields and terms, most
notably: the institutions field and the ‘economics and law’ field (within eco-

25Other grey areas include whether factors that interact with regulations like social
support should be considered when dealing with regulations (e.g. unemployment insurance
or pensions).
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nomics), and the labour law and employment law fields26. In general when
covering research we use the word regulation in place of other terms when
the legislation referred to matches our definition of regulation above.

3.5.2 Data

The maps of regulation we now present are determined by data availability
and an effort to cover the key areas of regulation covered above (focusing
primarily on security of employment and remuneration).

Regulation data comes from the ILOSTAT and the World Policy Centre
(WPC) databases. ILOSTAT and EPLex data is missing for many countries
but is often available for years as recent as 2022. WPC data covers nearly
all SSA countries, but the income-based variables we use are only available
for 2010-2012. It must be borne in mind that any statements made about
distributions refer only to the sample of countries with data in each case.

3.5.3 Minimum wages

Figure 6 shows the value of African countries’ national minimum wages in
2010/11 (in purchasing power parity (PPP) 2012 dollars)27. The map shows
that minimum wages are prevalent in African countries, as has been reported
elsewhere (Bhorat, Kanbur, and Stanwix 2017).

Ghana and Senegal, along with most of francophone Africa, had a minimum
wage in the same bracket (between $2 and $4 PPP). South Africa had a
higher minimum wage (between $4 and $10 PPP), along with other South-
Eastern countries and others like Nigeria. Only Guinea, Namibia, Ethiopia
and Somalia had no national minimum wage.

26Some scholars differentiate between labour law, which generally deals with issues of
collective dismissal and bargaining, and employment law, which concerns individual em-
ployment issues (Wachter and Estlund 2012).

27Converting into PPP dollars gives a better idea of what these minimum wages mean for
workers’ welfare and their ability to purchase goods across countries. However, converting
into PPP dollars distorts the comparison of labour costs across countries, which is a bad
thing when one is primarily interested in the effects of minimum wages on markets and
international trade.
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Figure 6: Minimum wages in Africa

Source: Authors’ calculations based on World Policy Centre data for 2010 and 2011.
Minimum wage amounts in 2012 $ PPP.
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3.5.4 Employment protection legislation: the EPLex index

Another regulatory sub-field that receives a lot of attention is EPL. Be-
cause there are several specific laws and provisions that collectively deter-
mine a worker’s level of protection, many researchers use indices to study
EPL (Adams et al. 2017). In addition, the fact that some laws are substi-
tutes for one another means that studying one indicator can misrepresent
the level of protection workers have (ILO 2015).

To map the level of employment protection across SSA we use the ILO’s
EPLex index: a quantification of a database of standardised information
based on legislation and national collective bargaining agreements from cov-
ered countries (ILO 2015)28.

The index only covers individual dismissals and regular contracts, but it is
available (for 26 African countries) up to recent years. Figure 7 maps EPLex
scores for these countries in quartiles29.

The index ranges from 0 to 1 with a higher score indicating more protection.
There is a clear pattern in that almost all of the countries in the lowest quar-
tile are common law countries (Ghana and Nigeria) or have mixed systems
(Namibia, Rwanda and Cameroon). South Africa is only in quartile two,
despite widespread belief that labour laws are very rigid (and that firing em-
ployees is difficult) in the country. Senegal is also in quartile two, while most
other civil law countries are in quartile three or four. The median of 0.41 for
African countries is close to the international median of 0.43, but the much
lower maximum of 0.53 (relative to an international maximum of 0.78) shows
how much less protection there is at the top of the distribution (ILO 2015).

28The index does not incorporate information from jurisprudence or case law, nor any
evidence on de facto protection (e.g. from labour market statistics). See Adams et al.
(2017) for an alternative index of EPL.

29In interpreting differences between countries, the critique that the EPLex essentially
measures de jure compliance with ILO Conventions (rather than some objective measure
of all the relevant aspects of a country’s labour law system) must be borne in mind (Deakin
2018). Another critique is that the aggregation of EPL indicators into a single measure
is not supported by construct analysis (Verkerke and Freyens 2017; Adams et al. 2017).
Others critique the validity of quantifying de jure legislation into an index, in general,
given that any law’s meaning is shaped by its coverage, its relation to the provisions of
other laws, and social factors that affect compliance and legitimacy (Benjamin and Theron
2009).
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Figure 7: EPLex scores in Africa

Source: Authors’ calculations based on ILO EPLex data, from years 2010-2020.
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Figure 8: Distributions of EPLex scores for civil and common law countries

Source: Authors’ calculations based on ILO EPLex data

Some of the literature covered in Section 3.4 made the prediction that civil
law countries tend to be more regulated and have more codified labour pro-
visions than common law countries (Heckman et al. 2000; Fox and Oviedo
2008). We now perform an initial test of this hypothesis by presenting a
kernel density plot of EPLex scores for a) civil law countries and b) countries
with a common law or hybrid system.

The distributions in Figure 8 provide an initial confirmation of the expecta-
tion that civil law countries have more explicit EPL relative to common law
countries (ILO 2015).

3.5.5 Bargaining and unemployment income protection

Figure 9 shows whether employees are entitled to income protection during
unemployment.

Severance pay is legally mandated in almost all countries, with Senegal,
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Figure 9: Income protection for the unemployed

Source: Authors’ calculations based on World Policy Centre data from 2012.
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Democratic Republic of Congo and Somalia the only exceptions. In con-
trast, only South Africa, Angola and Lesotho have provisions for benefits
during unemployment.

Finally, Figure 10 shows countries’ scores for an ILO index of national com-
pliance with labour rights related to freedom of association and collective
bargaining. The score is based on national legislation and texts from ILO
supervisory bodies and ranges from 0 to 10, with a higher number indicating
lower compliance with ILO standards.

South Africa and Ghana are in quartile two while Senegal is in quartile three.
Apart from Namibia and Malawi the countries with the best compliance are
mostly Francophone West African countries. Compliance is particularly low
in Central Southern and Northern African countries (along with Nigeria)30.

30There is no data for most Eastern and Central African countries, which limits the
extent to which regional patterns can be asserted.
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Figure 10: National compliance with collective bargaining rights

Source: Authors’ calculations based on ILOSTAT data from 2015-2020.
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4 Discussion: The connection between regu-

lation and employment

Having described the labour context and the regulatory regimes that exist
in SSA, we now consider the relationship between regulation and labour
markets. What effects do regulations have, and are governments doing what
they can to constructively regulate their labour markets in the challenging
employment contexts they face?

4.1 Compliance

The first thing to think about in considering the relationship between regula-
tion and employment outcomes is compliance: the extent to which regulation
is actually affecting the targeted behaviour.

A lot of the work assessing the effects of regulation uses indicators or indices
based exclusively on legislation. This implicitly assumes that de jure and
de facto regulation are closely related (Bhorat, Kanbur, and Stanwix 2019).
But in fact compliance has generally been found to be very low in developing
and African countries, and some research has even found that more strin-
gent regulation is associated with lower levels of enforcement (Kanbur and
Ronconi 2018). This means that comparison of countries based on the preva-
lence of de jure regulation may be a misleading measure of actual regulatory
differences between countries.

The predominance of informal employment (as previously discussed) is likely
the principal determinant of these low compliance rates. Within informal
employment in SSA, family workers and rural (agricultural) workers are some
of the hardest groups for regulation to reach (Teklè 2010). However, most
inspection in developing countries tends to happen in formal sector firms
because of the difficulty of enforcing regulation in the sector and a scarcity
of resources (Almeida and Carneiro 2012). Awareness of low compliance
rates has led many researchers to study strategies of enforcement and their
effectiveness (Almeida and Carneiro 2012).

Comparison of our case studies reveals an interesting insight about the path
dependency of compliance. All three countries have onerous legislation and
substantial red tape around informal activity (e.g. trading). In South Africa
this seems to act as a barrier to entry for informal employment (Skinner
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2018). Despite high unemployment, informal activity has remained very low
relative to comparable countries. But in Senegal and Ghana informal activity
remains a ubiquitous activity, despite sporadic harassment by authorities
(Bob-Milliar and Obeng-Odoom 2011; Baah-Boateng 2017; ILO 2018). This
suggests that path dependency is a strong factor in determining regulation’s
capacity to influence behaviour. Regulation means something different in
South Africa - coming from the apartheid era where informal activity was
strongly repressed (Rogerson and Hart 1989) - than it does in contexts like
Ghana and Senegal where it has always been very common (Osei-Boateng
and Ampratwum 2011).

4.2 Alignment between regulation and labour market
realities

This subsection explores the extent to which low compliance rates and regu-
lation’s lack of effectiveness can be attributed to the misalignment between
regulation and labour market realities.

We group possible explanations for a lack of alignment between regulation
and labour market realities into those based on: a) countries’ legal histories
and b) an inability to appropriately shape regulation around informal work
contexts.

4.2.1 Misalignment based on legal history

The persistence of foreign legal systems transferred to African countries, as
documented in Section 3.4, raises questions about the extent to which regu-
lation is tailored around the particular needs of countries’ labour markets.

The common law system, by placing a lot of weight on the employment
contract, often gives employers a lot of power. This is partly due to the
complementary role that social support played in Britain when these laws
developed (Fenwick, Kalula, and Landau 2010). In SSA social support is
often very limited, so this serves as an example of how elements of legal
systems can persist purely because of path dependency, and not because
they serve the specific needs of African countries.

Comparative law scholars from the contextualist tradition contend that laws
are much more likely to successfully affect behaviours if they arise out of exist-
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ing social systems (Kahn-Freund 1974). Teklè (2003) discusses the challenges
in effectively transferring legal systems from one place to another, especially
when there are significant cultural or socio-economic differences between the
source and recipient countries31. In addition, Berkowitz, Pistor, and Richard
(2003) find that countries are more receptive to imported laws if they are fa-
miliar with their basic principles, or if laws have been adapted to the customs
and pre-existing legal order of the place32. This means that African countries’
histories of inheriting legal systems could be affecting labour regulations’ ca-
pacity to effectively influence people’s behaviours (i.e. compliance).

4.2.2 The inability to appropriately shape regulation around in-
formal work contexts

This historical disconnect is in most contexts exacerbated by contemporary
regulatory policy that is not sufficiently attuned to the realities of countries’
labour markets.

The nature of most regulation (centred around formal wage employees) re-
veals a general tendency of African states to focus on the formal sector and
to not give the informal and agricultural sectors the focus they deserve in
labour policy. Fox, Senbet, and Simbanegavi (2016) argue that the major-
ity of Africans will continue to work in household farms and firms for the
foreseeable future, and that policy therefore needs to focus on raising produc-
tivity (and earnings) in the informal sector, working with the employment
strategies people are already using, rather than trying to formalise the labour
market33.

Ghana provides a useful example of how most countries approach the infor-

31Teklè (2003) uses the post-independence legal transfers in Zambia and Benin as case
studies of the issues that arise. Different approaches to justice (aiming to achieve harmony
between groups rather than prove right and wrong) and of social organisation (communi-
tarianist rather than individualistic) in these African countries made the transference of
Western laws and courts more difficult.

32They find that the way in which laws are ‘transplanted’ to a country is a bigger
determinant of legal institutions’ effectiveness than the characteristics (or family) of the
origin country’s legal system.

33Nguimkeu and Okou (2019) argue that these short- and medium- term informal-sector
oriented policy objectives can exist alongside the longer-term policy goal of formalising
employment, and that this can be done by making the benefits and costs of formalisation
work out in firms’ favour.
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mal sector. Labour laws either make no special distinction between formal
and informal workers, or they preclude certain categories of informal workers
from coverage (as in some clauses of the Labour Act) (Osei-Boateng and Am-
pratwum 2011). Further, metropolitan by-laws prohibit unregulated trading
(e.g. in Accra), despite this being a ubiquitous activity across Ghanaian
cities, prompting frequent scuffles between police and traders (Bob-Milliar
and Obeng-Odoom 2011; Osei-Boateng and Ampratwum 2011).

This misalignment between regulation and labour market realities has also
increased over time due to the pressures to flexibilize work in response to
globalisation, as summarised in Section 3.2 (Huber and Bogliaccini 2010;
Chen 2018). Governments have struggled to adapt traditional forms of labour
protection to new forms of employment, leading to more employees falling
outside the scope of labour protection (de facto and sometimes even de jure)
(Aleksynska and Eberlein 2016; Huber and Bogliaccini 2010)34.

In this chapter our definition of labour regulation included certain bene-
fits (such as pension contributions) and protections (e.g. income protection
during unemployment), and we have discussed how difficult it is to reach
informal workers with this kind of labour protection. This point also ap-
plies more broadly to any form of social protection that uses official employ-
ment status to target individuals or households (ILO 2021). An example
of this is the South African Temporary Employer/Employee Relief Scheme
(TERS), which sought to protect businesses and workers from COVID-19
and lockdown-induced job loss, but was only available for workers who were
already registered for the Unemployment Insurance Fund (UIF).

4.3 The effect of regulation on employment outcomes

Beyond the effect of regulation on the behaviour it is meant to change one
also has to consider the broader, indirect effects of regulation on employ-
ment and economic outcomes. In SSA and other developing countries it
is likely that many people will try to work for the government because of
public sector wage policies or more binding regulation in the sector (Fields

34While de facto coverage is often low, Pérez (2008) points out that analysts often
underestimate the de jure coverage of labour laws among the wage employed. Exemptions
from labour regulations do exist (e.g. for own-account work, family work, volunteer or
religious work) but are generally limited in scope. In addition, only around 10% or less of
developing countries have exemptions based on firm size.
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2004). This could have disortionary effects on the labour market, including
on people’s educational choices as they train for particular jobs. If most for-
mal employment is in the public sector then most labour law is essentially
‘self-regulation’, and disortionary effects on the labour market could be more
pronounced.

Beliefs about the effects of regulation are interwoven with the motivations for
regulation discussed earlier. Freeman (2010) provides a useful summary of
opposing views on the effects of regulations. The first is that they distort out-
comes away from competitive market equilibria (leading to unemployment);
the second is that they bring about fairer distributional outcomes (by level-
ling out bargaining power) but have no effect on production; and the third is
that they actually raise productivity by facilitating the flow of information
and competitive behaviour. Other arguments for why some levels of regu-
lation do not reduce employment are based on efficiency wages (in the case
of minimum wages or benefits) or labour markets already being imperfectly
competitive (due to rigidities or monopsony) (Fields 2004; Manning 2021).

4.3.1 Effects on the informal sector

Although inspection and enforcement are generally low in the informal sector,
regulation can still affect informal outcomes through the linkages between
formal and informal sectors and through lighthouse effects.

The linkages between sectors have largely been understood through multi-
sector models of the economy, starting with Harris and Todaro (1970) and
extended by Fields (1990) and others (e.g. Calvo 1978)35. In the Harris-
Todaro model, when wages are raised by institutions (like a minimum wage
or public sector wage policy) this increases the gap between formal and in-
formal wages, and leads to urban unemployment as people come from rural
(informal) areas to seek formal employment in the cities.

Empirical findings have pointed to regulation having a distributional effect in
developing countries - shifting employment from the formal to the informal
sector - rather than a negative effect on aggregate employment (Nataraj et
al. 2014). The explanation for this phenomenon is that as labour costs rise
in the formal sector workers who are let go are able to find work in the

35See Chen (2012) for a contemporary summary and taxonomy of different approaches
to understanding the informal sector (and its relation to the formal sector).
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informal sector, and that as regulation increases it makes economic sense for
some small-scale businesses to move to the relatively unregulated informal
sector36.

These considerations have generally assumed that the only effect of regulation
on informal employment is through the effect it has on the formal sector. In
contrast, the lighthouse effects literature contends that regulations can affect
informal outcomes through other channels, even if enforcement is low in the
sector. Lighthouse effects are most commonly studied in the minimum wage
literature.

Significant lighthouse effects have been found in some studies, especially in
Latin America (Lemos 2009; Khamis 2013). Understanding the pathways
and conditions under which lighthouse effects occur can inform the design of
regulation in the high informality contexts of SSA. Bird and Manning (2002,
as cited in Khamis, 2013) explore some potential avenues through which
minimum wages may affect earnings of the informally employed, despite a
lack of compliance and enforcement (or even coverage) in that sector. Mini-
mum wages can act as benchmarks for informal sector wage negotiations and
norms of what is fair; they can increase the capital available in the informal
sector (if there is capital flight in response to increased labour costs in the
formal sector); and they can increase the demand for informal sector goods.
These pathways could also apply to other mandated benefits - and even to
protective regulations (in the case of benchmark effects).

It is important to note that the proposed pathways through which lighthouse
effects affect the informal sector all depend on either a) regulations having an
effect on targeted behaviour in the formal sector or b) there being substantial
awareness of the contents of regulations among actors in the formal and
informal sectors. This means that, at the least, concerted efforts should
be made to make regulations clear and to spread awareness about them. In
contexts where most workers and employers are not even aware of regulations,
as is reported for Ghana by Osei-Boateng and Ampratwum (2011), lighthouse
effects will be very unlikely.

36The huge increase in informal employment in Ghana after large-scale public sector job
losses serves as a good example of the capacity of the informal sector to absorb the labour
force after shocks (Baah-Boateng 2017).
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4.3.2 Empirical effects of regulation literature

The theories touched on raise concerns over possible disemployment and
other adverse effects of regulation, while low compliance rates raise questions
about whether regulation will actually affect targeted outcomes. Extensive
econometric research exists on the effects of regulation, in general as well as
for specific forms like minimum wages or EPL37.

The majority of these studies have focused on developed countries, but in re-
cent years the quantity of evidence for developing countries has also increased
(Freeman 2010; Betcherman 2015). The general conclusion is that minimum
wages can be a good way of improving wages - with minimal adverse employ-
ment effects if set at the right level - and that EPL can improve job stability
- but can also favour certain (older) workers at the cost of other (younger)
workers (Manning 2021; Freeman 2010; Bhorat, Kanbur, and Stanwix 2017).
These general findings extend to developing countries, although lower com-
pliance may attenuate any effects of regulation (both positive and adverse)
(Freeman 2010)38. They also extend to the very limited number of studies
that have been done in SSA (Bhorat, Kanbur, and Stanwix 2017).

37A full exposition of this is beyond the scope of this chapter but we will briefly sum-
marise the key insights from the literature.

38For example, negative employment effects of EPL have been found to be smaller in
SSA (Fox and Oviedo 2008).
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5 Conclusion

Questions about regulation in SSA will become increasingly important as
the region’s population increases rapidly in the coming decades (Lam and
Leibbrandt 2023). The cohorts entering the labour force are larger than ever
before, but also have unprecedented levels of formal education (Fox, Sen-
bet, and Simbanegavi 2016). Combined with the changes in work associated
with globalisation, technological advancement and climate adaptation, gov-
ernments have to decide whether to leave restructuring to market forces (as
labour supply and competition in crowded informal markets increase), or to
use regulation and labour policy to shape the path that restructuring takes.

This chapter has provided a historical and comparative account of regula-
tion and employment outcomes across SSA. The comparative assessment of
regulation across the continent acted as a check on isolated within-country
narratives (e.g. that labour laws are exceptionally rigid in South Africa or
that informal employment is exceptionally high in Ghana). Meanwhile, the
historical component gave greater context to the understanding of regula-
tions, and helped to illuminate the possible misalignment between persistent
legal frameworks and the needs of countries’ labour markets. We found sub-
stantial heterogeneity in the prevalence of different forms of regulation, but
also found that some of this variation follows legal systems’ origins.

The evidence reviewed in this chapter suggests that any efforts to shape reg-
ulation for the coming decades needs to start by making contemporary regu-
lation more responsive to countries’ particular labour market characteristics
and needs. Most regulation continues to give priority to formal employment
relationships. This is very unlikely to have an effect on the majority of work-
ers who are informally employed, especially if evidence around lighthouse
effects is not explicitly incorporated into its design. In general, empirical
evidence on the economic effects of regulation does not warn against its use.
But in contexts where most employment is informal, regulation is likely to
apply to a small elite of (public sector) workers. Thus policy and law makers
need to think carefully about its potential effects using the tools of theory
and empirical evidence.

The analysis of our case studies revealed some substantive differences be-
tween countries that lead to divergent conclusions around regulatory policy.
In a country like South Africa, where informal employment is a much smaller
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share of employment than in other middle-income countries, it could be ar-
gued that barriers to entry need to be eased for informal work (through
deregulation) (Fox, Senbet, and Simbanegavi 2016). On the other hand, in
countries where informal employment is very prevalent (Ghana, Senegal and
most SSA countries), there could be a case for focusing limited resources on
improving conditions of work for informal employees, rather than criminal-
ising or suppressing own-account workers like informal traders. Regulatory
efforts around the informal self-employed can instead focus on increasing
coordination and productivity in the sector (Fox, Senbet, and Simbanegavi
2016).

This emphasis on labour regulation being more tailored around each coun-
try’s idiosyncratic needs complicates the role of international development
organisations, and challenges the usefulness of applying regulatory templates
across countries. We have discussed some general regulatory principles which
could apply for multiple countries. But overall, our review of the evidence
has revealed the inefficiency of having an extensive system of de jure regula-
tion that is far removed from ubiquitous labour market practices, and that
the state has no ability to systematically enforce39. The evidence reviewed
in this chapter suggests that simply passing more labour regulation will not
address the employment issues facing countries in SSA. The task of future
research is to develop more specific ideas for how labour regulation can be
reformed to meaningfully affect both workers in the informal sector and those
in the formal sector who are increasingly beyond its reach.

39As argued for Ghana by Osei-Boateng and Ampratwum (2011).
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Teklè, Tzehainesh (2003). “Human Rights in the Evolving Constitutional
Structures of Sub-Saharan Africa”. PhD thesis. European University In-
stitute.
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